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FILED W

JUL 15 201
Eoity 6
HEGUL‘:%ONS COMPILER

ENERGY AND ENVIRONMENT CABINET

Department for Environmental Protection

Division of Waste Management

(Amended After Comments)

401 KAR 42:080. Classification of UST systems containing petroleum and listing‘ of associated

cleanup levels.

RELATES TO: KRS 224.01, 224.10, 224.40, 224.43,[ 224:46;] 224,60, 322, 322A. 40 CF.R. |

Part 280 Subparts F, G,[Past281,] 42 U.S.C. 6991-6991c
STATUTORY AUTHORITY: KRS 224.10-100, 224.60-105, 224.60—137[,—49—&%
NECESSITY, FUNCTION, AND CONFORMITY: KRS 224.60-105 requires the

cabinet[EﬂVifeﬂmemal—&né—Pabﬁc—Pﬂﬁeéﬁeﬂ—Gabiﬁet] to promulgate administrative regulations

on underground storagé tank (UST) systems to protect public health and the environment. The

statute recognizes that the administrative regulations may distinguish between types, classes, and
ages of UST systems. KRS 224.60-137 requires the cabinet to adopt standards for corrective
action for a UST system release of petroleum into the environment, [49—1—}’;&}{—@1&&19%&'—42 .

téeﬂﬁﬁe%q&&emeﬂ%s—fer—US%ys{ems—eeﬂ{ammg—peﬁe}e&m—]Th1s administrative regulanon

estabhshes [sl%e] classification and screening levelsfeefreeﬂﬂve-ae&eﬂ—s%aﬁdafés] for UST systems

containing petroleum.

Section 1. Scope and Applicability. (1)(a)l. An owner or operator of a UST system for

which a Notice of Tntent to Permanently Close Undereround Storage Tank System containing
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petroleum was submitted or a confirmed UST system release of petroleum was reported to the

cabinet on or after April 18, 1994 shall be required to classify the UST system in accordance

with this administrative regulation.

2. The owner or operator shall. if the UST system is Derfnanentlv closed or if otherwisc

directed by the cabinet in order to appropriately classify the UST svstem, submit a Classiﬁcation

Guide,. DEP 8056, which shall be completed by a professional engincer or a professional

geologist pursuant to KRS Chapters 322 and 322A.

3. The Classification Outline shall be used in compléting the Classification Guide for

determining the classification of a UST systerm. -

4. The Classification Qutline lists the applicable screcning levels for netroleum

constituents for each classification.

(b) An owner or operator of a UST system who either submitted a Notice of Intent to

Permanently Close Underground Storage Tank System or reported a confirmed UST system

release of petroleum to the cabinet, or took a UST system out of operation, prior to April 18,

1994, shall not be required to classify in accordance with this administrative regulation, unless:

1. After October 1., 2011, the owner or operator repotts an additional confirmed UST

system release of petroleum to the cabinet: and

2. The additional confirmed UST system 1‘eleaée of petroleum is commingled With aUST

_'svstem release of petroleum associated with the Notice of Intent to Permanently Close

Underground Storage Tank System submitted prior to April 18, 1994 or the UST system release

of petroleum reported to the cabinet prior to April 18, 1994,
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(c) An owner or operator of a UST system that chooses, after October 1, 2011, fo remove

a UST system from the ground that was taken out of operation prior to April 18. 1994, shall not

be required to classify in accordance with this administrative regulation.

~ (d) An owner o1 operator may submit, in accordance with 401 KAR 30:()20, Section 2. a

written request for a variance to the applicable screening levels established in accordance with

 this administrative regulation if:

1. Prior to October 1, 2011:

a. A Notice of Intent to Permanently Close Underground Storage Tank System containing

petrolenm was submiited to the cabinet: or

b. A confirmed UST system release of petroleum was reported to the cabinet: and

2. The allowable levels préviousiv applicaﬁle to the UST facility are IeSs stringent than

the screening levels established by this adminigtrative regulation,

(2) An owner or operator, leqmred to classify a UST system in accordance with thls

admlmstratlve regulation, shall utilize the screening levels establlshed in the Class1ficat10n

Qutline, regardless of the date of nermanent closure of the UST system. [Aﬁ—e%mer—ef
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Section 3. Extensions. (1) The owner or operator of a UST system may request an

extension to a deadline established by this administrative regulation or established by the cabinet

in writing pursuant to this administrative regulation.

(2) The extension request shall be submitted in writing and received by the Underground

Storage Tanl Br_anch of the Division of Waste Management prior to the deadline.

(3) The cabinet may grant an extension. if the cabinet determines that an extension would
not have a detrimental impact on human health or the environment.
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Section 4[3]. Incorporation by Reference. (1) The following material.is incoiporated by

reference

(a) “Cla351fieat10n Outhne" (Apnl 2011 )[&Hgﬂﬁt—%@%}], and
(b) "Classﬁioat;on Guide", DEP 805 6, (April 2011).[Genuary-2006);]

(2)¥a) This. material may be inspected, eojaied, or obtained, subjeet to applicable

eopyﬁght law, at the Division of Waste Management, 200 Fair QOaks Lane, Second

| Frankfort, Kentucky

40601, Monday thlough Fnday, 8 am. to 4 30 p.m.
(BY3)] This material is also_available on the[may—alse%&ebtamed—by—eall—mg—‘ehe]'_

D1v1510n of Waste Manaﬁement S[Maﬂagemenfrat-@%éé‘%%i—ei—en—th%dﬁ&sten—s] Web site
at httn /waste.ky. gov/ust[page%eea%eé—&t—www—w&s%e%v—geﬂ




401 KAR 42:080 approved for filing.

[d
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Date A : | Leonard K. Peters, Secretéu'y
: ' Energy and Environment Cabinet




REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

" Contact Person: Cassandra Jobe

(1) Provide a brief summary of:
(2) What this administrative regulation does:

This administrative regulatiori establishes classification and Screening levels for UST .
systems contai.ning petroleum. .

(b) The necessity of this administrative regulation:

“This administrative t‘egulation is necessary in order to classify UST systems containing
petroleum. This classification is used to for ranking purposes in accordance with 401 KAR
42:290. |
{c¢) How this administrative 1'egulation conforms to the content of the authorizing statutes: | _

" This administrative regulation conforms to the content of the authorizing statutes by
incorporating the results of the UK study into a clasmﬁcation scheme for UST systems.
(d) How this admlmstratwe regulation currently assists or will assist in .the effective
administration of the stautes: '

This adminisirative regulation assists in the effective administration of the statute. by
A providing for screening levels based on the UK study. ' |
(2) If this is an amendment to an existing administrative regula'tion. provide a brief summary of:
(2) How the amendment will change this existing administrative 1egu1at10n

The amendment clarifies that all screening levels are applicable.

(b) The necessity of the amendment to this administrative regulation:

This antendment 1S hecessary to clarify the screening levels.

(c) How the amendment conforms to the content of the authorizing statutes:

The amendment conforms to the content of the authorizing statutes by using the
screening levels that resulted from the UK study.

(d) How the amendment will assist in the effective administration of the statutes: .

The amendment will assist in the effective administration of the statute by using
screening levels for UST system classification, ’
- (3) List the type and number of individuals, businesses, orgamzatlons or state and local
govemments affected by this administrative regulation '

There_ are approx1mately 11,500 UST systems registered with the agency.




(4) Provide an analysis of how the entities identified in question (3) will be impacted by either
the implementation of this administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities 1dent1ﬁed in questlon (3) will have to take
- to comply with this administrative regulation or amendment:

An owner or operator of a UST system for which a Notice of Intent to Permanently Close
Underground Storage Tank System contammg petroleum was submitted or a conﬁrmed UST
: System release of peuoleum was reported to the cabinet on or after April 18, 1994 w1ll have to
_classify the UST system by completing a new Classification Guide, _

(b) In complying with this administrative 1‘egulatidn or amendment, how much will it cost each
of the entities identified in question (3); | |
The Classification Guide is simplified and no cost should be incuired to amend
classification in accordance with this amendment,
" (¢) As aresult of oompliande, what benefits will accrue to the entities identified in question (3):

As a result of amended classification, screening levels will be adjusted and ranks will be
adjusted for UST systems. This could lead to some UST facilitics receiving No Further Action
letters and could lead to others getting corrective action done more quickly. |
(5) Provide an estimate of how much it will cost the .administrative.body to implement this
administrative regulation: A
 (a) Initially:

It will not cost the agency any additional funding to implement this amendment.
(b)Ona contimiing basis: '

It will not cost the agency any additional funding to implement this ameﬁdment.

(6) What is the source of the funding to be used for the implementation and enforcement of this
administrative regulation: . '

The source of funding to be used for implementation and enforcement of this amendment -
is the PSTEAF and tank fees. A
(7) Provide an assessment of whether an increase in fees, or funding will be necessary to
implement this administrative regulation, if new, or by the change if it is an amendment: A

‘An increase in fees is not necessary to implement this amendment.

(8) State whether or not this administrative regulation established any fees or directly or-



indirectly increased any fees:
This amendment does not establish or affect any fecs.
(9) TIERING: s tiering applied? (Explain why or why not)

Tiering is applied. UST systems are classified based on the proximity to domestic-use
sources and screening levels based on the results from the UK study.




FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

Regulation No. 401 KAR 42:080 Contact Person: Cagsandra Jobe

1. Does this administrative regulation relate to any program, service, or requirements of a state or
local government (including cities, counties, fire departments, or school districts)?

Yes X  No

~ Hyes, complete questions 2-4.

2. What units, parts or divisions of state or local government (including cities, counties, fire
departments, or school districts) will be impacted by this administrative regulation?
The Division of Waste Management :

3. Ident1fy each state or federal statute or federal regulatlon that requires or authorizes the action

‘taken by the administrative regulation.
- KRS 224.60-105; 224.60-137

4. Estimate the effect of this administrative regulation on the expenditures and revenues of a state
or local government agency (including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(a) How much revenue will this administrative regulation genecrate for the state or local
government (including cities, counties, fire departments, or school districts) for the first year?'
This amendment does not generate any revenue.
(b) How much revenue will this administrative 1egulat10n generate for the state or local
government (including cities, counties, fire departments, or school dlstncts) for subsequent
years?
This amendment does not generate any revenue.
(c) How much will it cost to administer this program for the first year?
It-will not cost the agency additional funding to implement this amendment,
(d) How much will it cost to administer this program for subsequent years?
It will not cost the agency additional funding to implement this amendment.

Note: If specific dollar estimates cannot be determined, p10v1de a brief narrative to explain the
fiscal impact of the administrative regulation.

Revenues (+/-):

Expenditures (-+/-):

Other Explanation:

10




'Detailed Summary‘ of Material :Incorporated_ by Reference

L “This administrative regulation incorporates by reference the “Classification Guide”, DEP -
8056, (April 2011). This document is to be submitted by an owner or operator of a UST system
for which a Notice of Intent to Permanently Close Underground Storage Tank System containing
petroleum was submitted or a confirmed UST system release of petroleum was reported to the
cabinet on or after April 18, 1994.

This document consists of 5 pagés.

II.  This administrative regulation incorpoi‘atés by reference the “Classification Outline”,
(April 2011). This document is to be used when an owner or operator of a UST system is
completing the Classification Guide. '

This document consists of 13 pages.

11
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(2)

- (b)

STATEMENT OF CONSIDERATION RELATING TO
401 KAR 42:080
Amended After Comments

Energy and Environment Cabinet
Department for Environmental Protection
Division of Waste Management:

A public hearing on 401 KAR 42:080 was held on May 24, 2011 & 10:00 am. in
Conference Room 301 D at 300 Fair Oaks Lane, Frankfort, Kentucky, 40601. No verbal
comments were received on 401 KAR 42:080. ‘

The following people submitted written comments:

Name and Title - Affiliation
“Lorri Zella, P.E. , American Electric Power (AEP)

William Ackland, P.G. - SRW Environmental Services

. The following people responded to cominents_:

Name and Title Affiliation
' Anthony Hatton, Director Division of Waste Management
Rob Daniell, Manager, UST Division of Waste Management
Cassandra Jobe, Supervisor, PPA Division of Waste Management

Summary of Comments and Responses

Subject Matter: Screening level for lead.

Comment: Lorri Zella, AEP

PAHs and BTEX are better indicators of the presence of organic contaminants in soils

and should be adequate for the detection of any contamination. There is no mention of
TP in these proposed regulations for UST systems containing waste oil since lead is no

longer an additive used in gasoline products. Revise the regulation to incorporate the use

of PAHs and BTEX as indicators of the presence of organic contaminants. Revise the

regulation to incorporate TPH in waste oil. ’

Response: '
The Division dlsagrees with the use of TPH as an indicator. The Division already

requires total lead, BTEX, and PAHs for UST systems containing waste oil. These
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requnements are ¢ found in 401KAR 42 060, 42 070, and 42 080. Therefore the cabinet
has not made a charige in response to ﬂ’lIS comment.

SubJect Matter; Wellhead protection areas.

- Comment: Wl!llam Ackland, SRW

Wellhead protection area is not included for consideration in cither Soil Class A Section
1.0 or for Groundwater, Do the draft regulatlons intend to allow clevated soil and
groundwater concentrations to ex1st inside an established wellhead proteo‘uon arca? ‘
Response:

". 'The screening levels applied to individual UST facilities adequately ploteot human health

and the environment. Additionally, the corrective action process will take into account

" various criteria, including the existence of a well-head protection area, to determine

necessary remedial actions. Therefore, the cablnet has not made a change in response to

thls comment

3
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Sub ject Matter: Groundwater classification,
Comment: William Ackland, SRW
Groundwater section: Depth to water is o longer a factor, but potentlal domestic supply -
is also no Ionge1 a factor. Dropping the question of the depth to water, is sensible
because the primary issue is not depth to water, but the likelihood of that water being
used for domestic purposes. However, what if a mun1o1pa1 supply is present but there is
no prohibition against installation of domestic wells and groundwater is a potential .
domestic supply (i.e. decent quality, good production)? A domestic well could be
installed within 328 feet of the UST system at any time in the future. So, if groundwater

is a potential domestic supply and groundwater use is not prohibited, then it would seem

reasonable to protect that water aceordlngly

Response: :

In every apphoable case, UST facilities will be required to utilize the more stringent
groundwater screening levels established in the Classification Outline beyond the point of
compliance. The Corrective Action Outline requires a determination of quality and
quantity of groundwater to identify a usable groundwater resource for domestic-use. Final. =
remedial goal decision making, within the corrective aot1on process, will take this into
account to identify necessary remedial actions.

In the event that a No Further-Action letter i is issued, and new information is identified -
regarding the installation of a domestic-use well, the Division will exercise the authouty
established in 401 KAR 42:060, Section 9 or 401 KAR 42:070, Section 9, to require
additional remediation as neceSsary to protect human health and the environment.

V. Summary of Action Taken by Promulgating Agency

401 KAR 42:080: Comments were considered and the following changes are suggested:

- Page3

. Section 1(2)
Line 13




After “(2)”, insert “An_owner or operator, required to classify a UST system in

accordance with this administrative regulation, shall utilize the screening levels established in the
Classification Outline, regardless of the date of permanent closure of the UST system.”

Delete the remainder of subsection (2) in its entirety.



